
numbers from a RespOrg than it intends to use immediately.',2? The Commission has noted that

"[h]oarding causes toll free numbers to remain inactive and unavailable for subscribers who need

working toll free numbers,,,28 and that ''hoarding is contrary to the public interest."2S Finally, the

FCC has stated that "Toll free subscribers found to be hoarding and brokering numbers will be

penalized.,,30

Section 52.107(a)(3) of the Commission's Rules provides that: ''Routing multiple toll free

numbers to a single toll free subscriber will create a rebuttable presumption that the toIl free

subscriber is hoarding or brokering toll free numbers.',31 Here, EPS can present no rational

reason why its is seeking even one, much less seven, toll free numbers other than that TSYS

currently has them to process well over a billion transactions per year. Even ifBPS actually

were equipped to process its merchants' payment card transactions directly, its current call

volUll1e could not justify more than one toll free number, and it could not rebut Section

52.1 07(a)(3)'s presumption that its efforts to obtain seven numbers is a classic case ofhoarding

in violation of the FCC's Rules. This is yet one more reason why EPS's efforts to obtain the

TSYS numbers are improper, and contrary to the public interest.

Of course, the flip side ofhoarding is its sibling ''brokering'', which is also prohibited by

Section 52.107. Section 52.I07(a)(2) provides that: ''No person or entity shall acquire a toll free

number for the purpose ofselling the toIl free number to another entity or to a person for a fee.,,32

The Commission has recognized that "[b]rokering provides motivation for hoarding and

" Toll Free Se",iceAccess Codes, 12 FCC Red 11162 (1997), at1133 (footnote omitted).

" ld.
29 ld. at'll 38.

30 ld. at11141.

" 47 C.F.R § 52.107(a)(3).

32 47 C.F.R § 52.107(a)(2).

22



therefore results in quicker exhaustion of the current SAC and interferes with the orderly

allocation of numbering resources."33

Where EPS could easily apply for its own toll free number if it needed one and could port

its merchants to that number with the same download it would need to change processors, and

where the TSYS numbers are not vanity numbers with any inherent marketing value, the only

logical reason for EPS to seek to hoard them is for the purpose ofbrokering them. Worse, the

only conceivable buyers for such otherwise generic numbers would be someone interested in

using the confidential financial information transmitted over them for criminal purposes, or an

effort by EPS to sell them back to TSYS. Either option would of course be an effort at illegal

brokering, and severely contrary to the public interest.

Fortunately, the FCC need not seek to fathom why EPS has gone to such lengths to

circmnvent the FCC and acquire the TSYS numbers. The transfer it seeks is illegal, its efforts to

intimidate TNS into cooperating in such an illegal transfer reprehensible, and the harm it seeks to

cause to the public immense.

Conclusion

For the numerous reasons discussed above, TSYS hereby petitions the Commission to

promptly exercise its exclusive jurisdiction over toll free numbering and provide confirmation to

the parties that (1) a party may not seek to evade the FCC's exclusive jurisdiction and rules

regarding the handling of toll free numbers through collection actions in courts seeking an

"ownership" or other interest in another party's toll free numbers; (2) RespOrgs may not, without

explicit authority from the FCC, transfer toll free numbers between unaffiliated subscribers; and

(3) efforts by Electronic Payment Systems, LLC to require the transfer oftoll free numbers for

33 Toll Free Service Access Codes, 12 FCC Red 11162 (1997), at 138 (footnote omitted).
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I

which TSYS is the subscriber of record violate the Conunission's Rules and the SMS/800 Tariff,

and are contrary to the public interest, particularly where such a transfer would cause severe

disruption to payment card transactions throughout the United States, harm over 750,000 local

merchants that rely on the orderly processing ofpayment card transactions to conduct their

business, and adversely impact millions of consumers.

Respectfully submitted,

TSYS ACQumING SOLUTIONS, LLC

By:~LR~
Scott R. Flick
Glenn S. Rich81'dll

Its Counsel in this Matter

PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, N.W
Washington, D.C. 20037
(202) 663-8000

Dated: January 24, 2011
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WRIT OF EXECUTION
Cas N 1 10m 43e o. : c

DeSTRlCT

.~S~9)~~ Eastern District'~_~AY~:~i~;i:inn

m nleMARSIW. QF,

Eastern District of Virginia

YOU ARE HEREBY COMMANDED, that of the·goods and chattels, lands and tenemenls in your dlsbict belonging to:
NAME

TSYS Acquiring Solutions, LLC and ,held by Transa.ction Network Servic.es, IT p.
and set forth in Schedule A attached hereto.

you oause to be made and levied as well a certain debt of:
llClllARAMOUNI' OOllARAMOUNT
·THREE MILLION, TIro HUNDRED FIFTY-FOUR THOUSAND, SEVEN HUNDRED EIGHTEEN and 92/100
($3,254,718.92) DOLLARS with post-judgment interest accruing at the applicable federal
rate. . .•

In the United states Dlstrtct Court for the Eastern Dlsbictof Virginia .
before the Judge of the said Court by the consideration of the same JUdge lately recovered against the said,

..
TSYS Acquiring Solutions, LLC

and also the costs that may accrue under this writ.
And that you have above listed moneys atjhe place and.date listed below; and 1hat you bring this wotwith you.

PlACE OISTRrCT

United states District Court
Eastern District of Virgini·a

CITY DATE

Alexandria Merch 15. 2011

Witness lI>e Honorable L1em O'Grady
(UIiii4d sra~s Judge)

DATE .. Cl.ERKOF.COIlIlT.
Fernando Galindo

Dece.mber 15. 2010 I (!IV) DEPUTY CLERK

cK~' cri\'~' ~Kathryn M. Stasko

RETURN
DATEREcaveD DATE OF execUTION OF VIoRlT

., .:.

This writ was recelved and executed.
. u.•.~ (Bl'] DEPUlYw.RSt(AL,

:.
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SCHEDULE A

....- .... ; "_...;_......._.. ~.... _~.,....

The personal property at issue in this District includes, without limitation, the following

g:eneral intang:ibles and/or personal property ofTSYS Acquiring: Solutions, LLC and its agencies

'or instrumentalities identified below:

\

Specific Property:

Holder of Property:

Location of Ptoperty
, WIthin District:

Toll·free 1·800 numbers 800·370-8507, 877-488.Q358 and 800·
411-6902 and all documents necessary to provide Electronic
Payment Systems, LLC with immediate and continuous ownership,
control, and access to said numbers.

Transaction Network Services, Inc.

11480 Commerce Park Drive, Suite 600, Reston, VA 20191

·.,.
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Case 1:10-mcrO0043-LO -100 Document 1 Filed 08/10/10 Page 1 of 4. ....

UNITED STATES DISTRICT COURT f
for the

District af Ari:rona AUlH02010
TSYS ACQUIRING SOLUTIONS, LLC,

--_. 1'1.1lfJf!!

v.
E~ECTRONIC PAYMENT SYSTEMS, LLC

)
)
)
)
)

OLERK. u.s. DISTRICT COURT
A\.EXANDRIA, VlRGlNIA

Civil Action No. 2:09-ov.Q0155JAT

CLERK'S CERTIFICATION OF AJUDGMENT TO BE REGISTERED IN ANOTHER DISTRICT

1corti lY that the at\1lched Judgment.ls a cap)' of a judgment emere<! by this court on ("'Ie) _...:O~5!!l1O~4~12~Ol!::O~_

I also certify tha~ as appears from this court's records, no mouon listed in Fed. R. ApI'. P•.4(o)(4){A) is pending
before this court arid thot no appeol hBS been filed or, Ifone was filed, IhBl it Is no longer pending.

Dale:. _JL?.L;'Ll91t~{)_
CLERKOFcouRJRICHARD H. WEARE
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Case 1:10-mc-00043-LO -100 Document 1 Filed 08110/10 Page 2 of4
". Case 2;09-cv-00155-JAT Document 60 Filed 05104/10 Page 1 of 3

Ul'tfITED STATES DISTRICl' COURT
DISTRICT OF ARIZONA

TSYS Acq\jiring Solutions, LL<;:,

Plaintiff,

v.

Electronic Payment Systems, LLC,

Defendant. .

AMENJl)m JUDGj\1ENT'

CV·09·155·PHX.JAT

.~

Jury Verdict. This action came before the Court fora lrial by jury. The issues have
been tried and the jury has rendered its verdict.

Decision by Court. This sctlon came~ consitlerst1on i>efore the Court. The Issues
have been considered and a decision !las been nm4ere<l.

IT is ORDJi;REP ANP APJUDQEQ tl1at pjJrsullJlt to t~Q C::9Urtt~ Order tilec1
QIl19ber 22,2009, wanting Pefendanl's Mpllqn for S\!ml11~ry JOdgm!ln4 jjJagrnent j~

cIMred iq ravprofDefendanl and againSt PlslfllllT, T~e i\~itrator's.Flndlnga,

Conclusions 8Ild Award dated JIU\UllfY 20, 2009, In ArnerlC3ll Arbllr\ltlon Association
l:;a~ No, 76·Y.000038·07, is hereby co/)tjnned, ll~ll11IIll¥i the fO!1owlnlJ amounts and
rahefto Defendant Electronic Payment Srs~, j..~Q, !II'!411e;aln~1 flalntlffTSYS
~~I~ng ~olu~o11S' L!-r::l

I, Reftm¢l of SJtl0unts over-billed by TSYS Ill'ld paid by llPS
a, 1'I"ansa~lon fees

$2.4,465.16
b. »~jp Desk services

$32,436.20
c. Monthly t<lerehant Statement file fees

$42,834.1:> ..
$32,062.91
$4,767.00

'Amenc;led pursuant to the Court's Order filed May 4, 2010. .

.....
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Case 1:10-mc-00043-LO -100 Document 1 Filed 08/10/10 Page 3 of4
-. Case 2:09-cv-00155-JAT Document60 Filed 05/04/10 Page20f3

2. Reimbursement of fines and charges paid by EPS
a. VMPD

$131,875.00
b. Papa Gyros Interchange

$17,607;74

3. $2,671,463.57 for damages to EPS for its counter-claims in connection with the
Billing Element Tables.

r:"", ;', ~~-:,' • - ,.•,,", ..

4, ~YS shall handle all future ClIlls from EPS I'\ll:I'ClulOts as specified in the
arbitrator's award and TSYS shall modify the charges on all invoices as reflected in the
ar~itrator~s award.

~' TsY,S shll!1 pro¥lde EPS with immediate anq conlinl!0us OWIlClshlp. control, and
!,'lccess to the toll ti'¢e,I;.800 number that cOl)nects BPS' merchants!o II processor.

9. $27,241.49, representing Lhe coslslncurred by EPS in connectloll with lhe
arbitration.

7, The admlnlstratlve fees and expenses of the Amerl\)an Arbitration Association
totaling $16,750.00 shall be borne entlrely by TSYS. Therefore, TSYS shall
reimburse PPS the additional swn ofthirty Eight 1110\l58nd Silt Hundred fifty
Dollars and No Cents ($3a,650.00) represclltlng thai portiOn ofsaId fees and expenses in
excess of the apportioned costs previously incurred by EPS, upon demonslTation
tltst these Ipc\lrred costs have been patd.

8. The arbitrator found that TSYS failed to establish that it is entitled 10 be paid the
(e~ billed for theXMI,. Statement file in the amount6f$2,250 per month. From April
k.P96 through Jline 20qa, such charges amount to $60,750. Consistentwith 'the
lIrbltrlltor'$ ruling, TSYS shall not charge EPS for the XML Statement file from June
2006 forward.

rRINClf~~ i\rr:t9Pl'ff i\W~~D! $·~,11~,798.92 . .'
~1J!lrp~)'~' N~'! ~P!1.92Q. . , .
T()T4 AMPPNT j\WI\.RDEl> THRPt1GH DA.Tfl. OFJUDGM~NT,OCTOBER
H, ~099! g~54.71aI9~
Int~rest: post-judgmentlnteres.t $hall accrue, at the appltclIple federal rate.

•• • • 'W A
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Case 1:10-mc-00043-LO -IDD Documenl1 Filed08110/10 Page4of4
'. Case 2:09-cv-00155-JAT Document 50 Filed 05/04/10 Page 3 of 3

Plaintiffto take nothing, and complaint and action are dismissed.

RICHARD H. WEARE
Distric.t Court ExecutiveiClerk

May 4, 2010
s/!. Dixon

By: Deputy Clerk

cc: (all counsel)

I h~Tlitby alItit ;~Ci c13ltdy on 9'8)"
lhat the forlllloing docu"",., Is • full.""" IlllCl conact
ccpy of the orfgfnal on fife In my office and In m1 Cus­

'Iody.

ClERK, U.S. DISTRICT COURT

~.cr;zo NA
by -_-::~=7-~i'!'t!<:!:!2- __ Oeputy
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·NOTICE TO DEBTOR - HOW TO CLAIM EXEMPTIONS
The attached paper is a legal process which has been issued by the court clerk on request ofa creditor who holds a judgment

against you or claims that you owe him money or property. This allows the Sheriffeither to take or III "levy upon" (make a list
of) certain property in your possession for future sale.

The law provides that some types of property and funds (including some wages) cannot be taken by legal process. Such
property is exempt. The Sherilfmay not take or "levy on" certain property (§§34-26 and 34-27 ofthe Code ofVirg;nia), Some
ofthese items are:

The family Bible; wedding and engagement rings; famjly port<aits and family heirlooms not to exceed $5,000 in value; a lot
in a burial ground; all wearing apparel of the householder nol to exceedS'I,OOO in value; all household furnishings including,
but nol limited to, beds, dressers, floor coverings, stoves, refrigerators, washing machines, dryers, sewing machines, pots and
pans for cooking, plates, and eating utensils, not to exceed $5,000 in value; all aniinals owned as pets, such as cats, dogs, birds,
squirrels, rabbits and other pets not kept or raised for sale or profit; medically prescribed health aids; tools, books, instrument',
implements, equipment and machines, includin'g motor vehicles, vessel~ and aircraft, which are necessary for use i.n the course
of the householder's occupation or trade not exceeding $10,000 in value, except that a perfected security interest on such
personal property shall have priority over the claim of exemption under this part ("occupation," includes enrollment in any
public or private elementary, secondary, or vocational school or instiMion of higher education); a motor vehicle, not held as

· exempt as necessary for use in the course of the householder's occupation or trade owned by the householder not to exceed
$2,000 in value, except that a perfeeled security interest on the mOlar vehicle shflll have priority over the claim of exemption
underthis part.

The value of an item claimed as exempt shall be the fair market value of the item less any prior security interest. The
monetary limits, where provided, are applicable to the total value ofproperty claimed as exempt..

Exemptions which may apply are listed on the other side of this form and the items listed above can be claimed under No.
12. Please read these carefully.

If you believe that any of your property that the Sheriff wants to take or "levy upon" 15 exempt, you should tell the Sheriff
· the property that you believe is exempt and which exemption applies. You should also identifY any property which belongs to

someone else and who is the owner of such property. A false s"'temen! may be punished as contempt under §18.2-456(5) ofthe
Code ofVirginia.

If the Sheriff "levies on" or takes propertY that you believe is exempt, you should promptly (i) fill out the REQUEST FOR
HEARlNG-EXEMPTION CLAIM form and (ii) deliver or mflll the form to the clerk's office of this court. If the attached
paper is an Attachment Summons, you have the right to a prompt hearing within ten business days fiom the date that you tile
your request for a hearing with the court. [n all other cases, you must QJk for a 'prompt hearing before the "Return Date" on the
attached papelS, If the attached paper is a Writ of Fieri Facias, the' property may be sold by the Sheriff before the "Return
Date;" therefore, if you wish to claim an exemption, you should aslt Immediately for a prompt hearing on your claim. At a
prompt hearing, the only thing that you may do is explain Why your property is exempt. Ifyou do not come to court on the date
and at the time set and prove that your property is exempt, you may lose some ofyour rights regarding your property.

If the Sherilftakes your property, you may post a bond to recover your property; however, once yon post a bond, the' creditor
: may post a bond III have the property kept from you. If you retain possession of any property "levied on," it ts your

'responsibility nor to sell, damage, or otl\erwise dispose ofsuch property "levied on" until the proceedings are fmished.

If the attached paper is an Attachment Swnmons, a ·Warrant of Distress, an Order of Seizure in Distress, a Warrant in
Detinue or an Order for Detinue Seizure, no judgment has been entered against you yet, On the "Return Date" shown on the
attached peper, your case will be tried or scheduled for trial. At that time, you may tell the judge any defenses you may have to
the creditor's claims.

.'It may be helpful III you to promptly seek the advice ofan attorney regarding this and other exeruption rights.

THE REQUEST FOR HEARING-Ij:)ffiMPTION~ FOR IS PIUNrED ON THE OTHER SIDE;. ,

" FORM DC-401 FRPNT 10107
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REQUEST FOR HEARING - EXEMPTION CLAIM
•; Commonwealth of Virginia VA.cooe i 1.01·546.1

CaseNo .

................................................................................................. " Court

.............................................................. v .
PLA1NTJFF/JUDOMENT CREDITOR

I claim that the exemption(s) which are checked below apply in this case:

DEFENDANT/JUDGMENT DEBTOR

MAJOR EXEMPTIONS UNDER FEDERAL AND STATE LAW-
[There is no exemption solely because you are having difficulty ~ing your bills.]

J. Social Security benefits and Supplemental Security Income (SS!) (42 U.S.C. § 407).
2. Veternn's benefits (38 U.S.C. § 5301)
3. Federal civil service retirement benefits (5 U.S.C. § 8346).
4. Annuities to survivors offederaJjudges (28 U.S.C. § 376(n».
5. Longshoremen and HarbolWorkers Compensation Act (33 U.S.C. § 916).
6. Black lung benefits (30 U.S.C. §§ 93 I (b)(2)(F) and 932(a».

J::xemptions listed under 1 through 6 above may Dot be applicable in child support and alimony cases (42 U.S.C. § 659).

7. Seaman, master or fishennan's wages, except for child or spousal support and m.intenaDce (46 U.S.C.A § I I 109).
8. Unemployment compensation benefits (§ 60.2-600, Code of Virginia).

This exemption may not be applicable in child support cases (§ 60.2-608, Code ofVirginia).

9. Portions or amounts ofwages subject to gamishment(§ 34-29, Code ofVirginia).
10. Public assistance payments (§ 63.2-506, Code of Virginia)
I J. a. Homestead - S5,000, or SI 0,000 ifthe householder is 65 years ofage or older, worth ofcash, personal

smoles or real property (§§ 34-4, Code of Virginia)
[Attach list of itoms claimed].

b. Property ofdisabled veterans- additional SIO,Ooo worth ofcash, personal ailicles or real property
(§ 34-4.1, Code ofVkginia) [Attach list ofitems claimed].

Exemptions listed under I) may nol be claimed in certain cases such as Jllll'meDt ofchild or spousal support, or th. purchas. oflhe
article which is being·taken or levied on (§ 34-5, Code ofVkginia).

12. Certain specific articles - see description on reverse side (§§ 34-26 and 34-27, Code ofVi:giDia) [Attach list
of articles claimed).

13. Workers' Cornpensllli!,n (§ 65.2-531, Code ofVirginia).
14. Growing crops (§ 8,0\-489, Code ofVirginia).
15. Benefits from group Iif. insurance policies (§ 38.2-3339, Code ofVirginia).
16. Proceeds from industrial sick benefrts insurance (§ 38.2-3549, Code ofVirginia).
17. Assigmnents ofcertain salary and wages (§ 55-165, Code ofVirginia).
IS. Pre-ueed funeral ~nlracts (§ 54.1-2823, Code ofVirginia).
19. Benefits for victims of crime (§ 19.2-368.12, Code ofVirginia).
20. Certain retkement benefits (§ 34-34, Code ofVirginia)
21. Other (describe exemption): S ...................................•....... ·····································

I request a oourt. hearing to deoide the validity ofmy claim. Notice ofthe hearing should be given to me lit:

............................... ' ..
ADDRESS TELEPHONE'N'UMBER

'. . .The statements made in this request are true to the best ofmy knowledge and bel.!ef.

\
\

DATi!

F0R¥ DC-407 REV,ERSE: 07109

SIGNA!IJIUl OF llEl'llNDANIIJtJIlOl.tl!NTDEIl'l'Oll
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Case 2:09-cv-00155-JAT Document 95-1 Filed 01/06/11 Page 1 of 2

1 Scotty P. Krob
Attorney at Law

2 8400 E. Prentice Avenue, Penthouse
Greenwood Village, CO 80111

3 Telephone: (303) 694-0099
Facsimile: (303) 694-5005

4 Email: spkrob@aol.colll

5 Attorneys for Defendant
Electronic Payment Systems, LLC

FOR THE DISTRICT OF ARIZONA

IN THE UNITED STATES DISTRICT COURT

6

7

8

9

10 TSYS ACQUJRlNG SOLUTIONS, LLC, .

11 Plaintiff, Case No. 2:09-cv-00155-JAT

12 v.

13 ELEeTRONIC PAYMENT SYSTEMS, LLC
DECLARATION OF DANNY E, ADAMS

14

15

16 1.

Defendant.

I am a partner in the Washington, D.C. office of the law firm of Kelle

28

are contained primarily in 47 C.F.R. Part 52, in the Shared Management Syste
25

(SMS/800) Functions tariff, filed by Database Service Management, Inc., and in th
26

Industry Guidelines for Toll Free Number Administration, Issue 13 dated July 2003

27 published by the Alliance for Telecommunications Industry Solutions.

4. Toll free numbers are obtained by Responsible Organizations ("RespOrgs"

23

24

19

17 Drye and Warren LLP., specializing in the telecommunications area of the law, wit

18 more than 30 years of experience in the telecom industry.

2. Before entering private practice in 1978, I served for nearly three years as

20 staff attorney with the Federal Communication Commission, my final position bein

21 Special Assistant to the Chief, Common Carrier Bureau (now known as the Wirelin

22 Competition Bureau).

3. I am familiar with the rules and regulations governing the use and transfe

of toll free numbers, sometimes referred to as 800 numbers. Those rules and regulation
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Case 2:09-cv-00155-JAT Document 95-1 Filed 01/06/11 Page 2 of 2

1 from the Shared Management System database (SMS Database) and provided t

2 subscribers for their use. The "subscriber of record" of a toll free number has the right t

3 the use and control of the toll free number (though not of "ownership" per se).

4 RespOrgs are required to follow the instructions of the subscriber of record of a numbe

5 in connection with the administration of each toll free number.

5. Although there are no private property rights permitted in toll free numbers

the rights of a subscriber of record to access and control of a toll free number can b
7

conveyed to another subscriber. For example, such conveyances are a conunon practic
8

in corporate mergers and acquisitions. I have been involved in numerous transaction
9

that included conveying the interest of one subscriber in toll free numbers to anothe
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

subscriber.

Ideclare under penalty of perjury that the foregoing is true and correct,
Executed on January 6, 2011.

Danny E. Adams

-2-



CERTIFICATE OF SERVICE

I, Cherie L. Mills, a secretary with the law finn ofPillsbury Winthrop Shaw Pittman

LLP, hereby certify that a copy of the foregoing "PETmON" wasserved via first class U.S.

mail, postage pre-paid, on this 24th day ofJanuary, 2011, to the following:

ScottyP. Krob
Attorney at Law
8400 E. Prentice Avenue, Penthouse
Greenwo~dVillage, CO 80111
Counsel to Electronic Payment Systems, UC

1----. __ JimMcLaughlin___ -- ----
; General Counsel

Transaction Network Services, Inc.
11480 Commerce Park Drive
Suite 600
Reston, VA 20191

~~~
Cherie L. Mills


